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which cultivators of Kakaruni village | gyrowavded with his letter a chrono- T have carefally examined the pro- %

in Pergunah Utikans have been held
liable by the Deputy Superintendent

of Canals to special charges for
the unanthorised use of canal water,
under section 79 of Act ILI B, O,
1876 and Rule 26 of the Rulea made

for the Orissa canals, and published

in Caleutta Gazette of 28th July 1880

on default of payment of the charges,
somo of which are large sums ( 8.-g.
the amount charged against appellant

is Rs, 123 and the amount charged
against another appellant Bhima
Balabantara is Rs, 148 ). Requisitions
submitted to the certificate Deputy
Collector and in due course certificates
wvere made against the appellant and
the others under the public Demand
Recovery Act VI[ ( B. C.)of
1880, On receipt of usnal notices, the
appellants all put on objectivns bofore
the Deputy Collector to tho effect
that their liabilities had not been
established and that no proper en-
quiries had been made by the Deputy
Superintendent of Canals. These ob.
oy Jecﬁpnl were rejected as frivolous and
false. Appeals were then made
to this Court and as if appeared

. doubtful whether the Deputy Superin.
tendent’s proceedings had been regu-
lar, I recorded a proceeding dated
6th December, 1690 in which I re.
quested the Collector to be so good

ae to enquire and report on the
proceedings which were taken first
to last, in order to fix liabilitiy on the
appellant’s, and to favor me with his
opinion as to the fairness of the sys.
impt qqu: ‘under which double
in cases under
4" -aeotidn 79*' ﬁe _aot and Hule 26.
AL the samo time 1 directod that
~_ uosteps should be taken to mﬁe
~ the certlficate cases until farther
rders ﬁomthunm Inhulatter
K. N. dated @

e

liogical report of the proceedings
which were taken from first to last in
the assessment of Mouza Kakaruni
Pergunah Utikan, drawn up by the
Depnty Superintendent.

'This chronological report summarised
gshows, that on the 2nd November
1888, the patrol reported the illicit
use of canal water; that on the
8th November 1888, the Deputy Su.
perintendent made local enquiries
and found the whole irrigable area
of the village covered with water,
and being satisfied by his own en-
quiries on the spot, as well as by the
reports of the D, P, W, oMcers that
the crops had benefitted and that the
owners of the same were liable to
double rates, ordered the irrigated
lands to be measnred; that the
Zillahadar served a notice on 25th
January 18907 ( 1889 ) calling on the
villagers to identify their holding to
the Ameen depubed to the village,
failing which the Ameen had to pres
pare arecord of the lmgated lands of
each ryot from tho information given
to him by the village chowkidar and

8o prepared, a ‘statement waz made
out and served on the village on
30th September 1889 ; that objec-
tions against the demand statement
were rejected after a second local en-
quiry on  the 17th December 1889
and that the demands nowpaid
voluntarily, 20 test oerhﬁmte{ were
filed on the lst March follpwmg
against the leading cultivators, for the
amounts calculated on the areas ad-
mitted by them in a statement filed

t the

by them on 17th December 1889,
The objection raised before me by the

Revenue Agent who appears for all

t'ha lppe-“-m“ are,
(1) That no such enguiry was

made by the Deputy Superintendent
as is odlitﬁmplntad by the Act. ;
(2) That the appellant’s lands

mo_ -‘“'
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the patrol; ” that from the record :
7. | that * the persoms on whose land =~

derived nobeneﬁhfrom themal.

visions of Act III B, O, 18%6, and
I am of opinion that an enquiry into
8 case under section 79 wust s
a formal enquiry and thai such a re- g
cord must be pepared by the enquir- 8
iog” Canal officer ” i. e. the officer
in ciapse ( 7 ) of section 3 ) as would f
enable the appellate or revising anthoe ;
rity ( gection 91 ) to form sn opinion ||
regarding the merits of* the sase, =
Section 79 certainly does nob contain
the word ‘‘ enquiry *’ but section ,a'
80, which is of & similar natare
to section 79, expressiy enjoins au
“ enquiry ”’ while the last sentence !
of section 80 * all questious arising
under this and the last preceding -
section shall be decided by canal
officer, subject to the provisions of
section 91”’ shows that the procedure
for dealing with cases under sectica 79 =
aad 801is practically one and the same,
Moreover as Section 91 declares that '
the enquiry shall ba a *Judicial pro- * ©
ceeding”’ and provides for the sume
marising and examining of witness,
I think that evidence must be taken
on cath, I sm farther of  opimion
that there, must be a distinct finding ot

such water has flowed ” are liable,
(1) becanse  the person by whosa
act or neglect such use has o |
cannot be identified  and (2 ) bée
canse “‘ anch land has derived benefit”’
from the water. x4
* In the present cases the Deputy
Superintendent’s inspection of the
lands while under water would mot =
lshow of itself thet they had derived |
benifit as I “remember that heavy peis.
rain ( which only saved ths province
from & bad famine) fell in the divie
sion between the 80ih October and |
7th November 1868, and it was theres P
fore necessary thab some ovidence on
thab point shovld have been recorded, -
It is elear from theDapnty.snpm"
mtendant’a chronological report that
his engninel yere of a purely execn.
ﬁv‘ mm) “d th“ thﬂ pm“ -
affected were not given notice that og »

!
|
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oy
e
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' formal and public order was recorded

_liable to special charges under that

LE of a demand statemsat on 306k Sep-
- tember 1889, they had lost their right
of appeal under nection’ 91,
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« first iptimation which the appellants

‘Against the appellants in the other
cazes { 16 ) are not of that clear and

be(as it ought tobe in a certifi-

> ! «Pnhllc Demands Recovery Act cannot
~ fairly be invoked for the recovery o

* Act VII B. C. 1880.

L 4 4

s rT s
.-‘.

.q'qwq 1

20%

the 8th November 1888 an enquiry
would be held in Kakarnni village
and that evidence wonld be recorded
on the material points specified in
saction 79 of the Ack.

I must also observe that as no
ander section 79, and that as the

received of their having been made

8ection, was the serving npon them

For the foregomg reasons T hold
that the demand againat the appel-
lant in this case and the demands

final nature, that the ouly issue can

cate case) “paid or not paid”
and that consequently the aid of the

- ¥he claims. I accordingly sob asid
_the certificste under section 16 of

Cuttack, Sd. WQHSLEY
} Comnmwnsr,
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